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INTRODUCTION

This is an action to enforce a settlement agreement. Delta agreed to allow all its retired
pilots claims for “actual economic loss” suffered by the retired pilots because of Delta’s
termination of two unqualified pension plans. Delta did not include all of the losses suffered by
retired pilots as agreed.

Delta and its retired pilots had a contract. It provided that Delta would pay its retired
pilots’ pension benefits based on their historical earnings and years of service. The pension
benefits were to be paid from a tax advantaged qualified pension plan. However, in its contract
Delta agreed that, to the extent pension benefits could not be paid from the tax advantaged plan
consistent with the Internal Revenue Code, the benefits would be paid directly by Delta through
two unqualified pension plans. The retired pilots, through DP3, Inc. (“DP3”), filed a class action
to assert a claim for these unqualified benefits. Delta and DP3 settled these claims for
unqualified benefits in two stipulations approved by this Court. These stipulations obligated
Delta to liquidate and allow its retired pilots a pension claim for each pilot’s “actual economic

EN19

loss.” This putative class action asserts that Delta failed to liquidate the retired pilots’ “actual
economic loss” correctly and seeks to enforce the settlements.

Therefore, on August 7, 2007, Class Claimants filed their Motion for Certification of
Class Under Federal Rule of Bankruptcy Procedure 7023 and to Appoint Counsel (the “Motion”)
(Docket No. 6575). Annexed to the Motion was a contemporaneously filed proof of claim

(“Class Claim”) against Delta Air Lines, Inc. (“Delta”) seeking that portion of the Class

Claimants’ collectively bargained-for retirement benefits that was disregarded when Delta

calculated the economic loss arising from the termination by Delta of two non-qualified

retirement plans, the Supplemental Annuity Plan (the “Supplemental Plan™) and the Delta Pilots

Bridge Plan (the “Bridge Plan”). (The Supplemental Plan and the Bridge Plan shall hereinafter
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be referred to collectively as the “Non-Qualified Plans.””) Because the common factual and legal
issues presented by the Class Claim concern no fewer than 3,485 identically situated retired
Delta pilots and because Delta and the Official Committee of Unsecured Creditors, with
settlements entered into during the administration of these Chapter 11 cases, expressly agreed to

allow all retired pilots a claim for all “actual economic loss” resulting from the termination of the

Non-Qualified Plans, Class Claimants seek to prosecute the Class Claim on behalf of a class of
retired pilots and their survivors and beneficiaries (the “Class™) pursuant to Rule 7023 of the
Federal Rules of Bankruptcy Procedure in order to enforce the settlements.

Through Court-approved settlements allowing the putative Class an unsecured claim for
all economic loss to be computed by Delta caused by termination of the Non-Qualified Plans,
Delta effectively treated the retired pilots as a class certified under Rule 7023. Nevertheless, in
Delta’s Objection to (i) DP3 Class Proof of Claim and (ii) DP3 Motion for Class Certification
and accompanying Memorandum in support of such Objection (collectively the “Objection”),
Delta maintains. that the Class should not be certified. In its Objection, Delta attempts to mount a
personal attack on DP3 and its counsel, Miller & Martin PLLC (“Miller & Martin”), contending
that they are intentionally attempting to deceive this Court and collaterally attack the settlements
between DP3 and Delta approved by this Court. Delta’s histrionics merely highlight the
weakness of Delta’s arguments. As discussed herein, it is Delta who is attempting to escape its
obligations under the settlements. The Class Claimants seek only to compel Delta to liquidate
and allow the Class of retired pilots their claim for the full economic loss caused by Delta’s

termination of the Non-Qualified Plans in accordance with the terms of the settlements between

Delta and DP3.

Specifically, Delta contends that the Motion should be denied for the following reasons:
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1. The Class Claim is barred as a collateral attack on a settlement between Delta, the
Official Committee of Unsecured Creditors and DP3;

2. The Class Claim is contrary to Title IV of ERISA in that its allowance will usurp
the Pension Benefit Guaranty Corporation’s (“PBGC”) purported exclusive standing to pursue

the Class Claim;
3. The Class Claim and Motion are untimely; and

4. The Class Claimant have failed to satisfy the requirements of Rule 23 of the

Federal Rules of Civil Procedure.

As discussed more fully below, Delta’s stated defenses to certification of the Class Claim
are without merit. The Objection distracts the Court from the legal issues presented by the
Motion seeking certification of the Class. Delta’s defenses fail because:

A. The purported defenses to certification relate to the merits of the Class Claim and,
therefore, are irrelevant to this Court’s determination of whether to certify the Class as requested
in the Motion; and, alternatively,

B. Even if Delta’s arguments are relevant to the Motion, Delta’s arguments are
substantively without merit because:

1. The Class Claimants seek to enforce the terms of the settlements and compel

Delta to liquidate the claims of the putative Class so that such claims include all post-
termination, non-qualified pension benefits lost as a result of Delta’s termination of the Non-
Qualified Plans, rather than collaterally attack the settlements between DP3 and Delta on which
members of the putative Class relied.

2. The Class Claim, which asserts an unsecured claim for damages associated with

Delta’s termination of the Non-Qualified Plans, does not implicate Title IV of ERISA;
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3. The Class Claimants have standing to pursue the Class Claim for the “actual
economic loss” suffered by the individual Class Claimants and members of the putative Class
caused by Delta’s failure to properly compute and schedule the amount of lost pension benefits

pursuant to the Non-Qualified Plans and the settlements between DP3 and Delta;

4. Notwithstanding Delta’s contention that a majority of retired pilots failed to file a
claim by the purported bar date, the goals of bankruptcy favor certification as members of the
putative Class: (i) had no reasonable expectation that they needed to file a formal proof of claim

following Delta’s agreement with DP3 to allow them a claim for all economic loss caused by

termination of the Non-Qualified Plans; (ii) timely filed an informal proof of claim; or,
alternatively, (iii) even assuming the Class Claim is late filed, should be afforded relief form the

purported bar date; and

5. The prerequisites to certification of the Class under Rule 23 of the Federal Rules

of Civil Procedure have been satisfied.

L STATEMENT OF THE FACTS

As provided in the Class Claim, Delta promised a specific retirement benefit to Class
Claimants and their dependents and survivors pursuant to a collective bargaining agreement, the
Pilot Working Agreement (the “PWA?”), entered into between Delta and the Air Line Pilots
Association, International (“ALPA”), the Delta Pilots Retirement Plan (the “Qualified Plan”),
and the related Non-Qualified Plans. Delta and the retired pilots reached a settlement pursuant to
which Delta was to compute the “actual economic loss” of the Class and to allow claims for all
such economic loss on a basis agreed to by the parties. As a result of the manner in which Delta
applied certain limitations specified in Internal Revenue Code (“IRC”) Section 401(a)(17) (the

“Compensation Cap”) and Section 415(b) (the “Benefit Cap™), a portion of the putative Class’
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economic loss associated with Delta’s termination of the Non-Qualified Plans has been
disregarded and is unaccounted for in Delta’s amended bankruptcy schedules.

The PWA contractually binds Delta to pay Class Claimants and members of the putative
Class all vested pension benefits. (PWA § 26.A.1.a. annexed as Ex. A) Specifically, Delta was
obligated to provide the Class members pension benefits totaling sixty percent (60%) of the
retired pilots’ final average earnings reduced proportionately for years of service less than
twenty-five (25) years (the “Formula Benefit”). The Formula Benefit is calculated without

regard to the Compensation Cap or the Benefit Cap. Only that portion of the Formula Benefit as

restricted by the Compensation and Benefit Caps can be paid from the Qualified Plan. To the
extent the Formula Benefit exceeds the benefit that may be paid from the Qualified Plan
consistent with the Compensation and/or Benefit Caps, such excess benefit is to be paid directly
by Delta pursuant to the Non-Qualified Plans. (Id.) In fact, during the administration of these

Chapter 11 cases, Delta has acknowledged its liability for all “actual economic loss” suffered by

the retired pilots and caused by Delta’s termination of the Non-Qualified Plans (Stipulation at § 1

annexed as Ex. F)

On June 2, 2006, this Court approved a Stipulation and Consent Order Between Delta,
the Committee and DP3 (Docket No. 2656) (the “June 2, 2006 Settlement”) (annexed as Ex. B).
The June 2, 2006 Settlement expressly resolved the factual and legal issues presented by a Class
Action Complaint filed by DP3 in the United States District Court for the Southern District of
New York on December 14, 2005 against Delta bearing Adversary Proceeding Number 05-
03278 (“Adversary Proceeding™) (annexed as Ex. C) and a Motion and Memorandum of Law of
DP3 to Compel the Continued Payment of Collectively Bargained For Pension Benefits of the

Retired Pilots filed this Court on September 23, 2005 (Docket No. 396) (“Motion to Compel”)
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